[image: image1.jpg]



PAGE  
14

  
 IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


       66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,


                  PHASE-I, S.A.S. NAGAR, MOHALI.

APPEAL No.05/2013            
           Date of Order: 21.05. 2013
M/S P.R. ALLOYS,
VILLAGE-BULLEPUR

G.T. ROAD, KHANNA.

  ………………..PETITIONER

Account No. LS-122
Through:

Sh. R.S. Dhiman, Authorised Representative
Sh.  Pushkar Raj, Partner.
VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                    …….….RESPONDENTS. 

Through
Er. Dhanwant Singh,
Addl.Superintending   Engineer

Operation Division ,

P.S.P.C.L. Khanna.


Petition No. 05/2013 dated 22.02.2013  was filed against order dated 13.12. 2012 of the Grievances Redressal Forum (Forum) in case No. CG-92 of 2012 upholding decision dated 04.08.2012 of the Zonal Dispute Settlement Committee (ZDSC) confirming levy of  additional  Service Connection Charges(SCC) representing variable charges.
2.

Arguments, discussions and evidences on record were held on 11.04.2013 and  21.05.2013.
3.

Sh. R.S. Dhiman, ,Authorised representative alongwith Sh. Pushkar Raj, Partner, attended the court proceedings on behalf of the petitioner. Er. Dhanwant Singh, Addl.Superintending Engineer/Operation  Division,PSPCL, Khanna  appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4.

The petitioner in its application submitted alongwith the petition on  22.02.2013 had made a request for condonation of delay in filing the petition. It is stated therein, that the copy of the orders of the Forum was received by the authorized representative of the petitioner on 11.01.2013. Hence, the petition was required to be filed upto 10.02.2013 which could be filed only on 22.02.2013.   The reason  stated  for delay was that the petitioner was bed ridden for  about a week with severe attack of  viral fever. The  matter of filing an appeal against the order of the Forum   slipped out of his  mind.  On receipt of notice of payment, he immediately moved to deposit 40% of the disputed amount but the respondents did not accept the payment and insisted for written instructions from the office of Ombudsman, Elecy.Punjab, which after persuation with the Addl. S.E. was accepted.  In this manner, delay  of a few days occurred in filing the appeal.  It was pleaded that the delay was neither intentional nor deliberate. A request was made to condone the delay of 12 days in filing the appeal and entertain the petition.  



While presenting the case on behalf of the respondents, the Addl.Superintending Engineer submitted that the petitioner is well aware of all Rules and Regulations.   The decision of the Forum was received by the petitioner on 11.01.2013  but he filed the appeal on 22.02.2013 which was late.  For condonation of any delay in filing the appeal, the reasons of delay for each day is required to be explained.    But in the present case, no sufficient cause for delay has been brought on  record.  Therefore, the appeal does not deserve to be entertained.  

After careful consideration of the petitioner’s request for condonation of delay and the submissions of the respondents,  taking a lenient view, the delay in filing the appeal is condoned and the petition is  entertained. 
5.

Sh. R.S. Dhiman, the counsel of the petitioner (counsel),   stated that the petitioner is running an Induction Furnace having Account No. LS-122  at Village Bullepur, Tehsil Khanna under the name and style of M/S P.R. Alloys with  sanctioned load of 2499  KW  and Contract Demand (CD) of 2500 KVA at 11 KV supply.   The connection  was released to the petitioner after depositing all necessary charges including SCC of Rs. 22,50,000/- on  per KVA basis at the rates approved by the Punjab State Electricity Regulatory Commission (PSERC).  After release of the connection , a further demand of Rs. 6.04.480/- was raised by the SDO, City Sub-Division Khanna  in its memo No. 1414 dated 15.12.2011 allegedly on account of variable charges.  The case was represented before the ZDSC which upheld the charges.  An appeal was filed before the Forum, but the petitioner failed to get any relief. 


  The counsel argued that the amount of Rs. 6,04,480/- charged to the petitioner on account of variable charges is totally wrong and against Rules and Regulations.  According to Regulation 9.1.1 (b) of Electricity Supply Code-2007, an applicant for load/demand exceeding 500 KW/KVA is required to pay per KW/KVA charges approved by the  PSERC or actual expenditure whichever is higher.  In the present case, the actual expenditure was much less than the per KW/KVA charges. Therefore, the petitioner deposited an amount of  Rs. 22,50,000/-  calculated on the basis of KW/KVA charges which was demanded by the respondents. The respondents charged variable  charges  allegedly based on Commercial Circular (CC) No. 68/2008.  CC No. 68/2008 was issued by the PSPCL to notify the   per KW/KVA and variable charges approved by the PSERC. In this circular, only rates to be charged have been notified.   It has no where been mentioned in this circular that both per KW/KVA and variable charges are to be charged and recovered.  The chargeability is regulated in Regulation 9.1.1(b) of Supply Code,  which clearly states  that only one of these is payable by the consumers, not both.   He next argued that the  petitioner’s connection was released on 03.05.2011 whereas, the disputed demand of Rs. 6,04,480/- was  raised on 15.12.2011, after  about seven months of the  release of connection.  Raising of any demand after release of connection is in contravention of Regulation 6.1 of the Supply Code  which clearly states that the terms and conditions of  the  demand notice  once issued cannot be altered.   He further relied and referred to the decision adjudicated by the Ombudsman,Electricity Punjab  in  appeal  case No. 25/2012 in the  case of M/S Sewa Kunj Alloys Private Limited, Village Mangarh (Ludhiana) and submitted  that both the provisions of Supply Code have been upheld in this identical case. Therefore,  the  demand of variable charges raised against the petitioner is liable to be set aside. He prayed to set aside the decision of the Forum and allow the petition. . 

6.

Er. Dhanwant Singh, Addl. Superintending Engineer, representing the respondents submitted that the petitioner applied for a  new connection for  a  load of 2500 KW  with  Contract Demand (CD) of 2500 KVA for Induction Furnace. The estimate was sanctioned for release of connection for an amount of Rs. 18,91,232/-. However, according to  provisions of CC 68/2008 applicable at that time, the petitioner was required to deposit a  total sum of Rs. 28,54,480/- on the  basis of CD of 2500 KVA. (Rs. 22,50,000/- as SCC @ Rs. 900/- per KVA and Rs. 6,04,480-00 as variable cost of line for 1889 metre ( 2139-250) @ Rs. 320/- per metre).    While issuing the  demand notice, the variable charges were omitted to be included in the total demand  and the consumer was erroneously asked to deposit only SCC. The omission was a bonafide   mistake  which was pointed out by the Audit while conducting Audit of  petitioner’s account.  Accordingly, notice was issued to the petitioner to deposit the balance amount.   During the proceedings, when questioned,  he  conceded that as per provisions of Supply Code, variable charges are not recoverable from the petitioner but argued that according to CC No. 68/2008 issued on 17.12.2008, variable charges were also  recoverable from the petitioner.  He argued that as  per  column 5(2),  the variable charges are recoverable because the demand notice was issued to the petitioner on 08.01.2011 after the issuance of CC 68/2008 on 17.12.2008.  He next submitted that  Regulation 6.1 of  the Supply Code is not applicable in the present case as no provision or condition of the demand notice has been changed or altered.  The amount which was erroneously left out earlier was demanded which is lawful and genuine.  Responding to the submissions of the counsel that  it is a connected  matter, he submitted that  a Civil Writ Petition No. 23683 of 2012 has been filed by PSPCL in the case of M/S Sewa Kunj Alloys Private Limited, Mangarh (Ludhiana), which is still pending before the Hon’ble High Court.  Therefore, no relief on this ground is admissible to the petitioner, till the pending appeal is decided by the Hon’ble High Court.  He requested that the appeal of the petitioner may be dismissed. 

6.

Written submissions made in the petition by both the parties and other material brought on record have been perused and carefully considered.   The Addl. S.E./Sr.Xen  submitted that demand for additional SCC was raised in case of the petitioner in view of CC. 68/2008 made effective from 22.12.2008.  This circular was issued after approval of the Standard Cost Data by the PSERC and intimated in letter dated 05.12.2008.  The Standard Cost Data was approved by the PSERC in compliance of Regulation-10 and 9 of the  Supply Code.  On behalf of the petitioner, it was argued that before the issuance of CC 68/2008, the SCC for new connections were being levied in accordance with ESR 51.2.1 and in accordance with Regulation-9 of the Supply Code, with effect from 01.01.2008.  The Standard Cost Data was  approved by the Commission under Regulations-9 and 10 of the Supply Code.  Since, there was no provision for  levy of variable  charges either in ESR 51.2.1 or under Regulation 9.1.1.(i) (b) of the Supply Code for  the connections exceeding 1000 KW and 500 KW respectively, charging of SCC (variable) after about seven months of release of connection was highly unjustified.



The relevant provisions relied upon by  both the parties are re-produced below for ready reference;

 
 ESR 51.2.1.


“ESR 51.2.1.1 --------Load upto 1000 KW      Rs. 750/- per KW.

            ESR 51.2.1.2--------Load above 1000 KW    Rs. 750/- per KW

 
Or the actual cost whichever is higher.”

  Regulation 9.1.1 of Supply Code (For new connections).

            (i)      Domestic, Non-Residential, Industrial and Bulk Supply 
categories:

           (a)   
The applicant requesting the Licensee for a new connection under Domestic, Non-Residential, Industrial and Bulk Supply categories will be required to pay per KW / KVA charges as approved by the Commission.  Such charges will be payable by an applicant where the load / demand required is upto and including 500 KW / 500 KVA and the length of the service line is upto one hundred metre for Domestic & Non-Residential Supply category and two hundred fifty metre for Industrial and Bulk Supply categories.


Where the length of the service line exceeds the above prescription of the applied category, the applicant will also pay for the additional expenditure for the extra length on actual basis at the rates approved by the Commission.

           (b)     Where load / demand required exceeds 500 KW / 500 KVA, the applicant will be required to pay per KW / KVA charges as approved by the Commission or the actual expenditure for release of connection, whichever is higher. 

         CC 68/2008 dated 17.12.2008;


“PSERC vide its letter No. 3981 / PSERC / DTJ-50 dated 05.12.2008 has intimated revised Service Connection Charges for various types of consumers.  As per this letter, Service Connection charges as approved by the Commission are applicable to the demand notices to be issued with effect from 22nd December, 2008.  A copy of the PSERC Memo No.3981 / PSERC / DTJ-50 dated 05.12.2008 is enclosed for compliance in toto.

                      Copy of letter No. 3981 / PSERC / DTJ-50 dated 05.12.2008 from Director / Regulations, PSERC, Chandigarh addressed to the Chief Engineer / Commercial, PSEB, Patiala.


“Please refer to your office Memo No. 468 dated 15.05.2008 vide which Standard Cost Data in compliance of Regulation-10 of the subject cited Regulations has been submitted for approval.  The charges recoverable from the applicants as per Regulatioin-9 of ibid Regulations have been approved by the Commission as contained in Annexure-‘A’.  The revised charges as approved are applicable to the demand notices to be issued w.e.f. 22nd Dec., 2008.  It is desired to ensure that revised rates/ charges are circulated immediately and made available to the field officers by 21st December, 2008 for implementation.”


Approved Standard Cost Data.

Standard Cost Data – Proposal 

	Sr.

No.
	Cate

gory
	Existing rates


	Proposed by the Board
	Approved by the Commission.

	
	
	Load

(In KW)
	Per KW

Charges

(In Rs.)
	Variable

(Rs.per 

metre)
	Load

(In KW)
	Per KW

Charges

(In Rs.)
	Variable

(Rs.per 

metre)
	Load

(In KW)
	Per KW

Charges

(In Rs.)
	Variable

(Rs.per 

metre)

	1.
	DS
	a)Upto 1 KW

b)Above 1 KW & upto 3 KW

c)Above 3 KW & upto 7 KW

d)Above 7 KW 
	250/-

300/-

500/-

750/-


	125/-

125/-

125/-

125/-
	)
)
)
)
)
	i)620 for only service line cases

ii)2181 for others
	152/-

152/-
	a)Upto 1 KW

b)Above 1 KW & upto 3 KW

C)Above 3 KW & upto 7 KW

D)Above 7 KW


	300

360

600

900
	150

150

150

150

	2.
	NRS
	a)Upto 1 KW

b)Above 1 KW & upto 3 KW

c)Above 3 KW & upto 7 KW

d)Above 7 KW 
	250/-

500/-

750/-

1000/-


	125/-

125/-

125/-

125/-
	)

)

)

)

)

)

)

)
	1832/-
	181/-
	a) Upto 1 KW

b)Above 1 KW & upto 3 KW

C)Above 3 kw 


	300

600

900
	180

180

180

	3
	SP
	
	750/-
	125/-
	
	3102/-
	226/-
	
	900
	220

	4.
	MS
	
	750/-
	125/-
	
	1733/-
	357/-
	
	900
	350

	5.
	LS
	i) Upto 500 KVA

ii)Above 500 KVA
	750/-

750/-
	125/-

125/-
	
	2050/-

2118/-
	319/-

328/-
	i) Upto 500 KVA Contract Demand

ii) Above 500 KVA Contract Demand
	900 per KVA

900 per KVA
	320

320






From the perusal of the above extracts, it is observed that clearly there was no provision to charge variable charges for new connections above 1000 KW under ESR 51.2.1.   According to ESR 51.2.1.2, the provision was only to charge Rs. 750/- per KW or the actual cost which ever was higher..  Again on a reference to Regulation 9.1.1 of the Supply Code dealing with the new connections, it is noted that this distinction was maintained between new connections upto 500 KW / 500 KVA and above 500 KW / 500 KVA.  These were separately dealt with under Regulation 9.1.1(i) (a) and 9.1.1.(i) (b).  The applicants for the first category (a)  are required to pay only per KW / KVA charges as approved by the Commission in case length of the service line is upto 100 metre for Domestic and Non-residential supply category and 250 metre for industrial and Bulk Supply category.  However, where the length of the service line exceeds above limits, the applicants are also required to pay additional variable charges  for the extra length of service line again at the rate approved by the Commission.  Under the second category (b), it is provided that where load exceeds 500 KW / 500 KVA, the applicant is required to pay per KW / KVA charges as approved by the Commission or the actual expenditure  for release of  connection which ever is higher.  It is apparent that connections for load exceeding 500 KW / 500 KVA, have been treated differently and there is no limit of length of the service line and also there is no provision for payment of additional variable charges  for the service line.   The reason for this distinction appear to be that whereas under (a) category, the requirement is for payment of KW / KVA charges which includes only limited length of the service line.  There could be cases requiring extra length of the service line for which additional expenditure will have to be incurred by the licensee.  To recover such expenditure, provision for payment of additional  variable charges based on length of  the service line have been incorporated.  For the connections falling under (b) category, there is provision for recovering   actual expenditure for release of connection, in case it is higher than the approved per KW / KVA charges.  Thus, any additional expenditure on the extra length of the service line is automatically covered in the actual expenditure, which will be higher, if length of the service line is more.  Standard Cost Data was approved by the Commission, as required under Regulation-10 of the Supply Code.  The Commission approved the Standard Cost Data which was made applicable with the issue of CC. 68/2008.  The only contention put forth by the Sr. Xen was that in column-5 of the Standard Cost Data, both per KVA charges and variable charges have been mentioned and hence are recoverable.  In my view, the provisions of the Supply Code and  the approved  Standard Cost Data are  not being correctly interpreted by the respondents.  The charging Regulation for recovery of charges for a new connection is 9.1.1.  Approval of the Standard Cost Data is subordinate to  Regulation 9.1.1.  Charges are to be levied on approved rates according to the Regulation.  Regulation 9.1.1 (i) (b) is  very categorical that  the applicants falling in this category will  be required to pay per KW / KVA charges approved by the Commission or the actual expenditure whichever is higher.  No other expenditure is mentioned in this provision.  Therefore, in my view, even if variable charges are mentioned in the Standard Cost Data that does not make its  charging  mandatory when the same is not provided in the charging Regulation.  Mention of any rates in the approved  cost data only gives rates to be adopted where ever applicable according to  Charging Regulation  During the course of proceedings, it was enquired from the Sr. Xen attending the proceedings whether the actual expenditure as per estimate, in the case of the petitioner includes charges for the length of the required service line etc.    He conceded that while preparing the estimate, all expenses on actual basis were taken into account and included in the case of the petitioner.  The actual expenditure for release of the connection worked out to Rs. 18,91,232/-  where as per KW/KVA charges worked out to Rs. 22,50,000/-.  Since per KW/KVA charges were higher, the same were charged.  Thus, there does not appear to be any justification in recovering variable charges again when these had already been included while preparing the estimate of actual expenditure which was taken into account at the time of issue of the Demand Notice (DN).  It needs mention here that this  anomaly of mentioning  variable charges in the column for loads above 500 KVA CD has itself been removed by the PSERC  while approving Standard Cost Data applicable from 30.09.2012 as is apparent from CC 31/2012.  This supports the view that variable charges not mandatory for loads above 500 KVA even for connections released before the said date for the reasons discussed above.


Another fact which needs to be noted is that DN was issued to the petitioner to  deposit an amount of Rs. 22,50,000/-.  After completing the formalities and payment of the SCC, the connection was released on 03.05.2011. The petitioner was again issued notice  on 15.12.2011 for payment of additional demand of  Rs. 6,04,480/- comprising of variable charges.  This notice was issued in pursuance of audit para and in view of CC 68/2008.   The charges mentioned in the DN dated 08.01.2011 were revised after release of connection on 03.05.2011 after a period of more than seven months  of release of connection.   The attention of the  Addl. SE attending the proceedings  was drawn to Regulation 6.1 of the Supply Code which prescribes procedure for release of new connections etc.  It was pointed out that in the last para of Regulation  6.1, it is provided that the terms and conditions specified in the Demand Notice, once issued will not be altered / changed except due to change in the  applicable laws.  He was asked to clarify whether DN once issued   and complied with, could be revised after the release of connection in view of this specific Regulation.   He argued that since original DN was issued after the dated CC 68/2008 was made applicable, there was mistake in the DN.  This mistake could be amended later on when it came to notice and  Regulation 6.1.1 of the Supply Code was not applicable in this case.  I do not find merit in this submission and  agreeing with the contention of the counsel of the petitioner.  I am of the view that DN ca not be revised after the release of connection To conclude, it is held, that the DN could not be revised or altered except due to change in applicable laws..  Further according to Regulation 9.1.1 (i) (b) of the Supply Code, the only requirement is for charging of KW / KVA charges or the actual expenditure which ever is higher.  Therefore, the additional demand raised on account of variable charges is held, not recoverable. Accordingly, the amount excess/ short, after adjustment, if any, may be recovered / refunded from / to the petitioner with interest under the provisions of ESR- 147 read with ESIM - 114.


7.

The appeal is allowed.

                          (Mrs. BALJIT BAINS)

Place: Mohali.  


                           Ombudsman,

Dated:
.21.05.2013.


                           Electricity Punjab



              



                 Mohali. 

